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The history of the development of the European Convention on Human Rights 
represents a unique experience of widening the scope of protection of an interna-
tional instrument from classical political and civil rights to certain social and 
economic rights. With a particular focus upon the protection of labour rights 
under the European Convention, the author researches the roots of expansion of 
the Convention, analyzing the process of drafting and the capabilities theory of 
A. Sen, and the application of Convention as a “living instrument”. The paper 
traces how the judgments of the European Court in social matters contribute to 
the development of the relevant legislation of the states and establish enforceable 
standards of human rights protection.  
 Keywords: European Court of Human Rights, European Convention on Hu-
man Rights, labour rights, “living instrument”
1. HISTORY OF THE DRAFTING OF THE ECHR
The	history	of	the	development	of	the	European	Convention	on	Human	
Rights	represents	a	unique	experience	of	widening	the	scope	of	protection	of	
an	 international	 instrument	 from	classical	political	and	civil	 rights	 to	certa-











countries.1	 Since	 the	Nuremberg	 judgments	 had	 established	 a	 new	 concept	
of	 international	 responsibility	 and	 consequently	 a	 new	 concept	 of	 national	
sovereignty,	 it	 was	 considered	 necessary	 to	 establish	 effective	 international	
guarantees	of	human	rights.2 
Human	rights,	listed	solemnly	in	the	Universal Declaration of Human Rights 
in	1948,	lacked	a	mechanism	of	protection.	In	the	course	of	1949	it	had	be-
come	rather	evident	for	the	 international	community	that	the	International	
Covenant,	 which	was	 supposed	 to	 represent	 the	 international	 guarantee	 of	
human	rights,	would	be	very	long	in	coming	(in	that	time	it	was	not	yet	clear	








The	 drafting	 of	 the	 Convention	 began	 shortly	 after	 the	 creation	 of	 the	







Assembly	of	 the	Council	of	Europe	 in	Strasbourg	on	12.08.1949	“we	have	 to…	
protect	ourselves	against	any	risk	of	being	overrun,	crushed	by	whatever	form	of	
totalitarian	 tyranny.”	Cited	 from:	Voices of Europe: A Selection of Speeches Delivered 
Before the Parliamentary Assembly of the Council of Europe, 1949-96,	Council	of	Europe,	
Strasbourg,	1997,	p.	11.		
2	 Gordon	L.	Weil,	The European convention on human rights: background, development and 
prospects,	A.W.	Sythoff,	Leyden,	1963,	p.	22.
3	 For	example,	USSR	and	Syria	opposed	the	idea	of	placing	economic,	social,	and	
cultural	 rights	 in	a	separate	 instrument.	See	Daniel	 J.	Whelan,	Indivisible Human 
Rights: A History,	University	of	Pennsylvania	Press,	Pennsylvania,	2011,	p.	75
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might	contribute	to	our	understanding	of	the	roots	of	the	future	expansion	of	
the	Convention	and,	therefore,	deserves	to	be	presented	in	more	detail.
1.1. The dispute on the definition of rights
According	to	the	Papers	of	the	First	Session	of	the	Committee	of	Ministers4 

















1.2. Dispute on the list of rights 
It	is	remarkable	to	note	that	as	early	as	in	the	preparatory	stages	of	draft-
ing	there	were	ideas	of	creation	of	a	“complete	code	of	all	the	freedoms	and	
fundamental	 rights,	 and	 all	 the	 so-called	 social	 freedoms	 and	 rights”.9 The 





7	 Ed	Bates, The Evolution of the European Convention on Human Rights: From Its Inception 
to the Creation of a Permanent Court of Human Rights,	Oxford	University	Press,	New	
York,	2010,	p.	114.

























1.3. Dispute on establishment of a process of supervision and the right  






11 See Collected Edition of the “Travaux Préparatoires” of the European Convention on Human 
Rights: Preparatory Commission of the Council of Europe, Committee of Ministers, Consulta-




Letsas,	 The ECHR as a Living Instrument: Its Meaning and its Legitimacy	 (March	
14,	 2012),	 available	 at	 SSRN:	 http://ssrn.com/abstract=2021836	 (accessed	
20.09.2014).
































Schermers,	 Protocol 11 to the European Convention on Human Rights,	 available	 at:	
http://europainstitut.de/fileadmin/schriften/317.pdf	(accessed	20.10.2014).	
17	 See	on	the	use	of	the	Court’s	case	 law	by	Inter-American	court	of	human	rights	
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Protocol	1119	created	a	new	permanent	Court	instead	of	the	former	two-lev-




their	 importance)	 than	 the	 European	 countries	which	 initially	 adopted	 the	
Convention.	The	Court	now	has	a	“missionary	function”20,	bringing	the	light	
of	human	rights	to	the	most	“obscure”	places	of	the	continent.	

























22	 Ida	Elisabeth	Koch,	Human Rights as Indivisible Rights: The Protection of Socio-economic 
Demands Under the European Convention on Human Rights,	Martinus	Nijhoff	Publish-
ers,	Leiden,	2009,	p.	324.














a right to health treatment27,	the	right	to	occupational	health	protection28,	or	
the	right	to	be	reinstated	in	case	of	unfair	dismissal29).
2.1. Philosophical roots of the integrated approach




in Reforming the European Convention on Human Rights: A Work in Progress, a Compila-






27	 See	Ellie	Palmer,	Protecting Socio-Economic Rights Through The European Convention On 






mane	 conditions	 of	 work	 was	 integrated	 into	 the	 ‘right	 to	 livelihood’.	 See	 Ben	
Saul,	David	Kinley	and	Jaqueline	Mowbray,	The International Covenant on Economic, 
Social and Cultural Rights: Cases, Materials, and Commentary,	Oxford	University	Press,	
New	York,	2014,	p.	280.
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that	 the	 applicant	 had	 the	 right	 to	 go	 to	 court	without	 the	 assistance	 of	 a	
lawyer.	The	Court	went	on	to	 investigate	whether	the	applicant	was	 in	fact	
31	 See	Virginia	Mantouvalou,	Labour Rights in the European Convention on Human Rights: 
An Intellectual Justification for an Integrated Approach to Interpretation,	Human	Rights	
Law	Review,	Vol.	13,	No.	1,	2013,	pp.	549	–	551.
32	 Brian	A.	Langille,	Core Labour Rights – The True Story (Reply to Alston),	European	
Journal	of	International	Law,	Vol.	16,	No.	3,	2005,	p.	432.
33	 Amartya	Sen,	Equality of What?,	Tanner	Lecture	delivered	at	Stanford	University	in	
1979,	 available	 at:	 http://tannerlectures.utah.edu/_documents/a-to-z/s/sen80.pdf	
(accessed	23.11.2014).
34	 Amartya	Sen,	Elements of a Theory of Human Rights,	Philosophy	&	Public	Affairs,	Vol.	
32,	No.	4,	2004,	p.	332.
35 Ibid.,	pp.	345	–	348.
36	 Amartya	Sen,	Europa e il mondo - Quale sviluppo nel prossimo futuro?,	Lettera	interna-
zionale,	No.	84,	2005,	p.	9.
37	 Amartya	Sen,	Development as Freedom,	First	Anchor	Books	Edition,	New	York,	2000,	
p.	17.
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capable	of	getting	a	divorce	without	legal	help.	Taking	into	account	the	high	
complexity	of	proceedings	before	the	High	Court	and	the	“emotional	involve-






















discrimination.	Another	 example	 can	be	 found	 in	Sorensen	and	Rasmussen	
v.	Denmark39	 case	where	 the	Court	held	 that	Article	11	of	 the	Convention	
contains	a	“negative	right	of	association	or,	put	in	other	words,	a	right	not	to	





























   









42	 Amartya	Sen,	Work and rights,	International	Labour	Review,	Vol.	139,	No.	2,	2000,	
p. 122.  
43	 ECtHR,	Demir	and	Baykara	v.	Turkey,	34503/97,	Grand	chamber,	12.11.2008.
44	 ECtHR,	Enerji	Yapi-Yol	Sen	c.	Turquie,	68959/01,	21.04.2009.		

























47	 Matti	Pellonpaa,	Continuity and Change in the Case-Law of the European Court of Hu-
man Rights,	 in:	Marcelo	Gustavo	Kohen	 (ed.),	La promotion de la justice, des droits 




50	 Richard	Bellamy,	The Democratic Legitimacy of International Human Rights Conventions: 
Political Constitutionalism and the European Convention on Human Rights,	 European	
Journal	of	International	Law,	Vol.	25,	No.	4,	2014,	pp.	1019	–	1042;	Lord	Hoff-











E. Sychenko: Enlarging the Scope of the European Convention on Human Rights: History...320
at	times	has	perhaps	even	crossed	the	boundary	and	entered	territory	which	
is	no	longer	that	of	treaty	interpretation	but	is	actually	legal	policy-making.54 
However,	 in	 spite	 of	 the	 criticisms	 and	 reproaches	 about	 the	 “lack	 of	
clarity”55	 the	 European	Court	 still	 interprets	 each	 right	 in	 accordance	with	
various	trends,	considering	the	legal	and	social	developments	in	Europe.56 This 
















54	 Judge	Franz	Matscher,	Methods of Interpretation of the Convention,	 in:	Ronald	St.	 J.	
Macdonald,	Franz	Matscher	and	Herbert	Petzold	(eds.),	The European System for the 
Protection of Human Rights,	Martinus	Nijhoff	Publishers,	Leiden,	1993,	pp.	69	–	70.
55	 ECtHR,	Concurring	Opinion	of	Judge	Ziemele	in	O’Keeffe	v.	Ireland,	35810/09,	
28.01.2014,	para.	10.	
56	 Isi	 Foighel,	Reflections of a Former Judge of the European Court of Human Rights,	 in:	
Stéphanie	Lagoutte,	Hans-Otto	Sano	and	Peter	Scharff	Smith	(eds.),	Human Rights 
in Turmoil: Facing Threats, Consolidating Opinions,	Brill,	Leiden,	2006,	p.	277.





61	 ECtHR,	Vilnes	and	others	v.	Norway,	op. cit. (fn. 49). 
62	 ECtHR,	Demir	and	Baykara	v.	Turkey,	op. cit. (fn. 43).
63	 ECtHR,	Enerji	Yapi-Yol	Sen	v.	Turkey,	op. cit.	(fn.	44);	National	union	of	rail,	ma-
ritime	and	transport	workers	v.	The	United	Kingdom,	op. cit.	(fn.	26).
64	 ECtHR,	Sorensen	and	Rasmussen	v.	Denmark,	op. cit. (fn. 39).
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at	the	outset,	this	is	particularly	so	here,	where	the	omission	was	deliberate.”65 
However,	this	statement	did	not	prevent	the	Court	to	conclude	the	right	not	








The	 search	 for	 common	 standards	 which	 is	 a	 “constant	 thread	 running	
























68	 Sir	Nicholas	Bratza,	Living instrument or dead letter - the future of the ECHR,	European	
Human	Rights	Law	Review,	No.	2,	2014,	p.	124.
69	 Magdalena	Forowicz,	The Reception of International Law in the European Court of Hu-
man Rights,	Oxford	University	press,	New	York,	2010,	p.	4.

























for	 example,	 heavily	 criticized	 the	Court	 for	 rulings	which	undermined	 the	
70	 Ragnar	Nordeide,	Demir & Baykara v. Turkey - European Court of Human Rights judg-
ment on rights of trade union formation and of collective bargaining,	American	Journal	of	
International	Law,	Vol.	103,	No.	3,	2009,	p.	572.
71	 Luzius	Wildhaber,	Arnaldur	Hjartarson	and	Stephen	Donnelly,	No consensus on con-
sensus? The practice of the European court of human rights,	Human	Rights	Law	Journal,	
Vol.	33,	No.	7-12,	2013,	p.	252.
72	 ECtHR,	 Veniamin	 Tymoshenko	 and	 others	 v.	 Ukraine,	 48408/12,	 02.10.2014,	




74	 See	David	Cameron,	European Court of Human Rights,	The	Guardian,	24.03.2012,	
available	at:	http://www.theguardian.com/law/2012/jan/25/cameron-speech-europe-
an-court-human-rights-full	(accessed	20.04.2015).



















The limits of pliability	(Predel	ustupchivosti),	Rossyskaya	gazeta,	29.10.2010,	availa-
ble	at:	http://www.rg.ru/2010/10/29/zorkin.html	(accessed	07.10.2014).		
77	 ECtHR,	Gorgulu	v.	Germany,	74969/01,	26.02.2004.	
78	 Felix	Müller	and	Tobias	Richter,	Report on the Bundesverfassungsgericht’s (Federal Con-
stitutional Court) Jurisprudence in 2005/2006,	German	Law	Journal,	Vol.	9,	No.	2,	
2009,	p.	164.			
79	 Lord	Phillips,	European Human Rights – A Force for Good or a Threat to Democracy?, 
lecture	read	at	the	Dickson	Poon	School	of	Law,	King’s	College	London	17	June	
2014,	 available	 at:	 http://www.kcl.ac.uk/law/newsevents/newsrecords/2013-14/
assets/Lord-Phillips-European-Human-Rights--A-Force-for-Good-or-a-Theat-to-
Democracy-17-June-2014.pdf	(accessed	20.01.2015);	David	Conway,	British Sover-
eignty v. The European Convention on Human Rights: The Case of John Hirst,	available	at:	
http://www.libertylawsite.org/2012/11/23/british-sovereignty-v-european-conven-
tion-on-human-rights-the-case-of-john-hirst/	(accessed	20.01.2015).
80	 Sir	Nicolas	Bratza,	The Relationship between the UK Courts and Strasbourg,	European	
Human	Rights	Law	Review,	No.	5,	2011,	pp.	505	–	512.	
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3. CONCLUSIONS
The	 criticisms	 of	 states	 are	 understandable;	 the	 Court	 was	 usually	 very	




persons86	 or	 of	 the	 right	 to	work.87	However,	 the	most	 important	 issues	 of	
economic	 and	 social	 policies,	 concerning	 in	 particular	 vulnerable	 persons88 













mania,	 13902/11,	 20.03.2012;	 Khoniakina	 v.	 Georgia,	 17767/08,	 19.06.2012;	
Maggio	and	others	v.	Italy,	46286/09	et al.,	31.05.2011.
85	 ECtHR,	Chapman	v.	The	United	Kingdom,	27238/95,	18.01.2001;	James	and	oth-
ers	 v.	 The	United	 Kingdom,	 8793/79,	 21.02.1986;	Marzari	 v.	 Italy,	 36448/97,	
04.05.1999.






89	 Thlimmenos	v.	Greece, op. cit.	(fn.	46).
90	 ECtHR,	Willis	v.	The	United	Kingdom,	36042/97, 11.06.2002;	Markin	v.	Russia,	
op. cit.	(fn.	75).
91	 ECtHR,	 Andrejeva	 v.	 Latvia,	 55707/00,	 18.02.2009;	 Gaygusuz	 v.	 Austria,	
17371/90,	16.09.1996.
92	 ECtHR,	Demir	and	Baikara	v.	Turkey	op. cit. (fn. 43) and Enerji Yapi-Yol Sen v. 
Turkey,	op. cit. (fn. 44).









94	 Sir	Bob	Hepple,	The Aims of Equality Law,	Current	legal	problems,	Vol.	61,	No.	1,	
2008,	p.	22.		
95	 Paul	Mahoney,	The European Convention On Royal Rights: Royalty, Aristocracy And The 
European Convention On Human Rights,	in:	Marcelo	Gustavo	Kohen	(ed.),	La promo-
tion de la justice, des droits de l’homme et du règlement des conflits par le droit international,	
Martinus	Nijhoff	Publishers,	Leiden,	2007,	p.	341.
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PROŠIRENJE OKVIRA EUROPSKE KONVENCIJE O LJUDSKIM 
PRAVIMA: POVIJEST, FILOZOFSKI KORIJENI I PRAKTIČNI 
REZULTATI
Povijest razvoja Europske konvencije o ljudskim pravima predstavlja jedinstveno 
iskustvo širenja okvira zaštite međunarodnim pravnim instrumentom od klasičnih 
političkih i građanskih prava na određena društvena i ekonomska prava. S posebnim 
naglaskom na zaštitu radničkih prava prema Europskoj konvenciji autorica istražuje 
korijene širenja Europske konvencije, analizirajući proces njezine pripreme i teoriju 
o mogućnostima A. Sen te primjenu Konvencije kao “živog instrumenta”. Rad prati 
kako presude Europskog suda u materiji socijalnog prava pridonose razvoju nacionalnih 
zakonodavstava i postavljaju sudski ostvarive/provedive standarde zaštite ljudskih prava.
Ključne riječi: Europski sud za zaštitu ljudskih prava, Europska konvencija o 
ljudskim pravima, radna prava, “živi instrument”
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